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¢ Public Body —Determined not to be a public body
» gathering of agency personnel for training

*Topic headings correspond to those in the Opinionsdex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

October 9, 2013

Re: Department of Budget and Management Seniaupement
Advisory Group,Gary Goldberg, Complainant

We address the complaint of Gary Goldberg (“Coinglat”), a
retired State employee, that the Senior Procure isory Grou
(“SPAG”) of the State’s Department of Budget andngigement (“DBM”
violated the Open Meetings Act (the “Act”) by exding him from
SPAG’s September 19, 2013, session for State peovemt personnel.
DBM responds that SPAG does not consist of “menibansl was not
created in any of the ways that make a grouP alipblody” subject to the
Act. DBM'’s response includes an affidavit frorm ¢hief of procurement,
the State employee who organized the group. Cangla has not
disputed the statements in the affidavit.

~As we will explain, we find that SPAG is not a ftpic body”
subject to the Act. The Act therefore does nottlenthe public to attend
SPAG's informational sessions.

The Act applies only to “public bodies,” as thatm is defined in
the Act.See State Government Article (“SG”) § 10-505 (statihg general
requirement that public bodies meet in open sesyiand SG § 10-502(h)
(defining “public body”). The Act sets forth threeays in which a group
consisting of at least two ﬁeople might be deemédudlic body.” All
focus on the way in which the group was created.

The first way for a group to meet the definitianto have been
created by a State or local law, an executive omiea rule, resolution, or
bylaw. SG § 10-502(h)(1)(ii)). SPAG was not createid way. Instead,
DBM'’s chief of procurement explains, he created ¢fneup; he decided
over a decade ago to gather “senior State procurest@ff’ from the State
procuring agencies to discuss problems and solitiand to receive
Information and training on legislative changes ader procurement-
related matters.
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The second way for a State group to meet the itlefinis to be a
“‘multimember” group that both “includes in its meembhip at least 2
individuals not employed by the State” and was agpd by the Governor
or “an official who is subject to the policy diremt of the Governor.” SG
8§ 10-502(h)(2)(i). SPAG does not meet this tebe tnvitees are all
employed by the State. Further, the invitees até¢‘members” who might
form a quorum of an entity. The affidavit statbatte-mail invitations tor
SPAG sessions go to procurement personnel fromr(jex'gpately 60 or so
State procuring agencies,” that attendance ranges &bout 50 to about
100 people, that some invitees never come, and Skate procurement
Bersonnel are added to the list either because aheknown to DBM or

ecause they have asked to be included. The ateatthomh a name to this
assemblage of State procurement personnel doemean that they are
conducting public business as “members” of a “pulidody”; they are
simply agency employees attending agency informad@ssions.

The third way is derivative of the other two irathhe group has to
have been appointed either by a “public body” oroéfitial subject to a
“public body’s” policy direction—and then only ihé group includes at
least two individuals who are neither members & #ppointing public
body nor State employees. SG 8§ 10-502(h)(2)(®PAG does not meet
this test, either. SPAG does not include at leastrhembers of the public,
and, in any event, if the State employees who appeathe SPAG
distribution list can be said to be appointed byame, they are appointed
by an agency employee, not an employee or membeepablic body.

As we only have the authority to address violaioh the Act, we

dismiss this complaint. See SG § 10-502.4 (defining the Compliance
Board’s authority).

Open Meetings Compliance Board
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